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MASTER SOLAR POWER SERVICES AGREEMENT 

THIS SOLAR POWER SERVICES AGREEMENT (this “Agreement”) is made effective 
as of [________, 20__] (the “Effective Date”), between ___________, a 
____________________ (“Provider”), and the Town of Bedford, a New York municipality 
(“Customer”).  Provider and Customer are sometimes referred to individually as a “Party” and 
collectively as the “Parties.” 

BACKGROUND 

WHEREAS, Customer wishes to increase its use of environmentally friendly energy and to 
optimize the rates paid for electricity; and 

WHEREAS, Customer owns the Property(ies) (as hereafter defined); and 

WHEREAS, Provider has offered, at is sole cost and expense to install, maintain, own, 
replace, repair, and operate a photovoltaic system at one or more of the Property(ies) and to sell 
Solar Services (as hereafter defined) produced by the solar photovoltaic system to Customer as 
provided in and subject to the provisions of this Agreement, and Customer is willing to 
purchase the Solar Services as provided in and subject to the provisions of this Agreement. 

NOW, THEREFORE, in consideration of good and valuable consideration, the receipt 
and sufficiency of which are hereby acknowledged, the Parties agree as follows: 

ARTICLE I. 
DEFINITIONS. 

1.01 Definitions. 

In addition to other terms specifically defined elsewhere in this Agreement, where 
capitalized, the following words and phrases shall be defined as follows:  

“Actual Production” means for any period, the actual net electrical production, in kWh, 
of the Systems. 

“Actual System Output” has the meaning set forth in Section 5.14(e). 

“Affiliate” means, with respect to any Person, any entity controlled, directly or indirectly, 
by such Person, any entity that controls, directly or indirectly, such Person or any entity directly 
or indirectly under common control with such Person. For the purposes of this definition, 
“control” (including, with correlative meanings, the terms “controlled by” and “under common 
control with”), as used with respect to any Person, means the possession, directly or indirectly, of 
the power to direct or cause the direction of the management and policies of such Person, 
whether through the ownership of voting securities or by contract or otherwise.  

“After-Tax Basis” means, with respect to any payment, the amount of such payment (the 
“base payment”) supplemented by a further payment (the “additional payment”) to that person so 
that the sum of the base payment plus the additional payment shall, after deduction of the amount 
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of all federal, state and local income taxes required to be paid by such person in respect of the 
receipt or accrual of the base payment and the additional payment, taking into account any 
federal, state and local income tax savings realized by the recipient as a result of the payment or 
the event giving rise to the payment equals the amount required to be received.   

“Agreement” means this Solar Power Services Agreement, including the Schedules and 
Exhibits attached hereto, as well as any Site Specific Agreement executed by the Parties on and 
after the date of this Agreement. 

“Applicable Law” means, with respect to any Person, any constitutional provision, law, 
statute, rule, regulation, ordinance, treaty, order, decree, judgment, decision, certificate, holding, 
injunction, registration, license, franchise, permit, authorization, guideline, Governmental 
Approval, consent or requirement of any Governmental Authority having jurisdiction over such 
Person or its property, enforceable at law or in equity, including the interpretation and 
administration thereof by such Governmental Authority. 

“Assignment” has the meaning set forth in Section 12.03. 

“Business Day” means any day other than Saturday, Sunday or any other day on which 
banking institutions in New York are required or authorized by Applicable Law to be closed for 
business. 

“Claim Notice” has the meaning set forth in Section 13.03. 

“Commercial Operation Date” means the date on which any System is ready for 
commercial operation after required testing, has been interconnected to the local electric 
distribution system, has been accepted by the Local Electric Utility (to the extent required), and 
is capable of producing electricity at full or substantially full capacity, and qualifies under the 
Net Metering Rules. 

“Confidential Information” has the meaning set forth in Section 14.02. 

“Customer” has the meaning set forth in the preamble hereof. 

“Customer Default” has the meaning set forth in Section 9.02(a). 

“Customer Hazardous Materials” has the meaning set forth in Section 5.07(a). 

“Delivery Point” means the point of delivery of the Solar Services, which shall be at the 
Meter. 

“Dispute” has the meaning set forth in Section 10.01.   

“Early Termination Date” has the meaning set forth in Section 7.01. 

“Early Termination Fee” for a particular System shall mean the sum of: (i) the amount 
specified for the applicable year of commercial operation on Schedule 4. 
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“Effective Date” has the meaning set forth in the preamble hereof. 

“Energy Shortfall Amount” has the meaning set forth in Section 5.14(e). 

“Environmental Attributes” means all products of the Systems other than electricity, 
including but not limited to carbon trading credits, renewable energy credits or certificates, 
emissions reduction credits, investment credits, tax credits, emissions allowances, green tags, 
tradable renewable credits and Green-e® products.   

“Environmental Law” means all laws of any Governmental Authority having jurisdiction 
over any Property addressing pollution or protection of the environment and all amendments to 
such laws and all regulations implementing any of the foregoing. 

“Estimated Annual Production” has the meaning set forth in Section 5.14(b). 

“Expiration Date” has the meaning set forth in Section 7.01. 

“Fair Market Value” means the price that would be paid in an arm’s length, free market 
transaction, in cash, between an informed, willing seller and an informed, willing buyer (who is 
neither a lessee in possession nor a used equipment or scrap dealer), neither of whom is under 
compulsion to complete the transaction, taking into account, among other things, the age and 
performance of the System and advances in solar technology and the commercial benefits that 
Provider may be able to derive from the System, provided that installed equipment shall be 
valued on an installed basis and costs of removal from a current location shall not be a deduction 
from the valuation. 

“Financing Party” means any third-party entity providing debt or equity financing to 
Provider with respect to a System (or any successor or assignee thereof), including any third-
party pursuant to a sale/leaseback, partnership flip or lease pass-through transaction. 

“Force Majeure Event” has the meaning set forth in Section 9.03. 

“Governmental Approval” means any approval, consent, franchise, permit, certificate, 
resolution, concession, license or authorization issued by or on behalf of any applicable 
Governmental Authority. 

“Governmental Authority” means any federal, state, regional, county, town, city or 
municipal government, whether domestic or foreign, or any department, agency, bureau, or other 
administrative, regulatory or judicial body of any such government including, without limitation, 
any governmental or quasi-governmental entity or independent system operation or regional 
transmission operator. 

“Hazardous Materials” means any pollutant, contaminant, hazardous substance, 
hazardous waste, medical waste, special waste, toxic substance, petroleum or petroleum-derived 
substance, waste or additive, asbestos, polychlorinated biphenyl (PCB), radioactive material, or 
other compound, element or substance in any form (including products) regulated, restricted or 
addressed by or under any Applicable Law. 
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“Indemnified Party” has the meaning set forth in Section 13.03. 

“Indemnifying Party” has the meaning set forth in Section 13.03. 

“Initial Term” has the meaning set forth in Section 7.01. 

“Insolation” means the amount of kWhs per square meter falling on a particular location, 
as published by the National Renewable Energy Laboratory. 

“Interconnection and Net Metering Agreements” means, collectively, as appropriate, (a) 
the interconnection or net metering agreement to be entered into by Customer and the Local 
Electric Utility for the interconnection of the System to the Local Electric Utility system and to 
net meter the System with the Local Electric Utility, (b) any interconnection services agreement 
and (c) any studies regarding interconnection of new generation facilities with respect to the 
System. 

“Interconnection Point” has the meaning set forth in Section 6.05. 

“kWh Rate” has the meaning set forth in Section 3.01. 

“Liens” has the meaning set forth in Section 6.06. 

“Local Electric Utility” means the owner and/or operator of the local electric distribution 
system providing interconnection services for a System and/or electric service to Customer at a 
specific Property. 

“Lost Provider Revenues” means, for a period during which the System is not in 
operation or is prevented from delivering energy to the Delivery Point, an amount equal to the 
sum of: (i) payments that Customer would have made to Provider hereunder for electric energy 
that would have been produced by the System during such period (based upon historical 
production data or as otherwise reasonably calculated by Provider); and (ii) revenues or benefits 
from Environmental Attributes that Provider would have received with respect to electric energy 
that would have been produced by the System during such period.   

“Meter” has the meaning set forth in Section 5.05. 

“Minimum Output Guarantee” has the meaning set forth in Section 5.14(c). 

“Monthly Period” means the period beginning on the first day of each calendar month, 
until the first day of the subsequent calendar month, during the Term. 

“Net Metering” shall have the meaning set forth in N.Y.S Public Service Law § 66-j, as 
amended and extended periodically. 

“Net Metering Credits” means a monetary credit paid, or provided, by the Local Electric 
Utility, pursuant to the Net Metering Rules, or any Applicable Law based on, incorporating, or 
subject to, the Net Metering Rules or the Net Metering Tariff. 
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“Net Metering Rules” means the rules promulgated by the New York State Department 
of Public Service each as amended and extended periodically. 

“Net Metering Tariff” is defined in Schedule 7. 

“NYSERDA” means the New York State Energy Research and Development Authority. 

“NYSERDA Addendum” means Schedule 6 (NYSERDA Addendum) to this Agreement. 

“NYSERDA Incentive” means, as to a particular System, a monetary incentive provided 
by NYSERDA, in the amount, and pursuant to the NYSERDA program, set forth in Schedule 2 
(Site Plan(s) and System(s)). 

“Option Price” has the meaning set forth in Section 7.04. 

“Party” or “Parties” means Provider or Customer. 

“Person” means an individual, partnership, corporation, limited liability company, 
business trust, joint stock company, trust, unincorporated association, joint venture, firm or other 
entity, or a Governmental Authority. 

“Property” or “Properties” means the premises described in Schedule 1. 

“Provider” has the meaning set forth in the preamble hereof. 

“Provider Default” has the meaning set forth in Section 9.01(a). 

“Provider Hazardous Materials” has the meaning set forth in Section 5.07(c). 

“Purchase Option Date” shall mean each of the sixth (6th), tenth (10th), fifteenth (15th), 
and twentieth (20th) anniversary of the Commercial Operation Date. 

“PVSyst Report” means a report, produced by the PVSyst application, setting forth 
expected production for a given System, 

“Rebates” shall mean any and all rebates, incentives, payments, credits or other funding 
offered for the development of photovoltaic systems by utility, Governmental Authority or other 
Person.  

“Renewal Term” has the meaning set forth in Section 7.01. 

“Site” means a building or property described in a Site Specific Agreement on which a 
System is constructed and operated.  

“Site” has the meaning set forth in Section 4.01(a). 

“Site Plan” means, for each System, a plan depicting the locations within and upon each 
Property of System components, including interconnection arrangements, transmission lines and 
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access points, and means of ingress and egress as revised by final as-built drawing(s) and 
subsequent revisions depicting any System alterations. 

“Site Specific Agreement” means an agreement in the form annexed hereto as Exhibit A 
between Provider and Customer that pertains to a specific Site and includes a description of the 
Site, a Site Plan, the kWh rate and other Site specific terms, which, once executed by the Parties 
will become part of this Agreement.  

“Site Controls” has the meaning set forth in Section 4.05. 

“Solar Services” means the supply of net electrical output in kWh (AC) from the Systems 
to Customer. 

“Solar Services Payment” has the meaning set forth in Section 3.01. 

“Stated Rate” means a rate per annum equal to the lesser of: (a) ten percent (10%); or (b) 
the overpayment rate set by the New York State Commissioner of Taxation and Finance pursuant 
to Section 1096(e) the New York State Tax Law. 

“System” or “Systems” means an integrated rooftop, ground-mount, or carport-style 
assembly of photovoltaic panels, mounting assemblies, inverters, converters, metering, lighting 
fixtures, transformers, ballasts, disconnects, combiners, switches, wiring devices and wiring and 
interconnections with the Local Electric Utility, inclusive of all other necessary and convenient 
improvements, equipment and appurtenances common to such a facility, as installed at the 
Property and as more specifically described in Schedule 2, as such schedule may be revised from 
time-to-time by Provider as permitted by the terms of this Agreement. 

“Subcontractor” means those contractors, directly retained by Provider, who will procure 
or provide, for the applicable System: (1) comprehensive Engineering, Procurement, and 
Construction services under a single subcontract; or (2) manufacture and supply finished solar 
photovoltaic modules, finished inverters, and racking.  

“Tax Attributes” means the investment tax credits (including any grants or payments in 
lieu thereof) and any other tax deductions or benefits under the Internal Revenue Code or 
Applicable Law available as a result of the ownership and operation of the System or the output 
generated by the System (including, without limitation, tax credits, any grants or payments in 
lieu thereof and accelerated and/or bonus depreciation). 

“Term” has the meaning set forth in Section 7.01. 

“Trade Secret Confidential Information” has the meaning set forth in Section 14.02. 

“Weather Adjusted Estimated Annual Production” has the meaning set forth in Section 
5.14(c). 
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ARTICLE II. 
DELIVERY OF SOLAR SERVICES. 

2.01 Purchase Requirement. 

Customer agrees to purchase one hundred percent (100%) of the Solar Services produced 
from and after the Commercial Operation Date until the end of the Term. Customer shall 
purchase all such Solar Services at the kWh Rate whether or not Customer is able to use all such 
Solar Services.  The purchase of Solar Services hereunder includes Customer’s entitlement to all 
right, title, and interest to any applicable Net Metering Credits. However, the Purchase of Solar 
Services hereunder does not include Environmental Attributes, Rebates, Tax Attributes, 
NYSERDA Incentives, or any other attributes of ownership of the Systems, title to which shall 
rest solely with Provider. 

 
2.02 NYSERDA Incentives. 

(a) Provider shall apply for and obtain a NYSERDA Incentive for each System. 

(b) For each System that receives a NYSERDA Incentive, Customer and Provider 
shall promptly execute, and comply with the provisions and requirements set forth in, Schedule 6 
(NYSERDA Addendum). Once executed, such NYSERDA Addendum shall be deemed 
incorporated into and a part of this Agreement. In the event of a conflict between any provision 
or requirement set forth in Schedule 6 (NYSERDA Addendum) and this Agreement, the provision 
or requirement in Schedule 6 (NYSERDA Addendum) shall control.  

(c) As a condition precedent to Customer’s obligations under Section 2.02(b) of this 
Agreement, Provider shall set forth, in the applicable Schedule 2 (Site Plan(s) and System(s)), a 
description of the applicable NYSERDA Incentive tier and the manner in which the incentive is 
expected to be awarded. 

 

ARTICLE III. 
PRICE AND PAYMENT. 

3.01 Consideration 

(a) No capital funds for the System are available from Customer and only obligation 
of Customer in connection with this Agreement and the System shall be the [monthly][quarterly] 
payments for electricity produced by the Project as set forth herein.Customer shall pay Provider 
monthly, in arrears (the “Solar Services Payment”), for the Solar Services delivered to Customer 
from each System during the preceding month.  For any such Monthly Period, the Solar Services 
Payment shall be equal to the product of the Actual Production and relevant kWh Rate, as 
specified in Schedule 3 of the Site Specific Agreement, together with all reimbursements due 
pursuant to Section 6.02 and Section 6.04 hereof.  Provider shall invoice Customer on a monthly 
basis following each Monthly Period.  The first invoice shall include any production that 
occurred prior to the initial invoice date, including any test energy as provided in Section 5.03 
below, provided the system has qualified for and been accepted for Net Metering Credits from 
the Local Electric Utility.  The last invoice shall include production only through the Expiration 
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Date.  Customer shall pay any Solar Services Payment invoice in accordance with law and 
Customer’s standard vendor payment procedures.  

(c) Executory Clause.  This Agreement shall be deemed executory only to the extent 
of the monies appropriated and available for the purpose of the Agreement, and no liability on 
account therefor shall be incurred beyond the amount of such monies.  It is understood by the 
Parties that neither this Agreement nor any representation by any public employee or officer 
creates any legal or moral obligation to request, appropriate or make available monies for the 
purpose of the Agreement. Provider acknowledges and agrees that the foregoing clause deems 
this Agreement executory only to the extent that the Customer has appropriated funds sufficient 
to pay for the rates set forth herein. 

3.02 Method of Payment 

Customer shall, to the extent consistent with Customer’s vendor payment procedures, 
make all payments under this Agreement by electronic funds transfer to the account designated 
by Provider.  Otherwise payments shall be by check.  All payments that are not paid when due 
shall bear interest accruing from the date becoming past due until paid in full at a rate equal to 
the Stated Rate.  All payments to be made by the Customer to the Provider under this Agreement 
shall be made as directed by Provider from time to time.  

3.03 Payment Disputes 

If Customer objects to all or a portion of an invoice, such objection shall be resolved 
pursuant to Article ___ hereto; provided, however, that, during the time a Dispute is pending, the 
disputing Party shall not be deemed in default under this Agreement for any failure to pay any 
disputed amounts, and the Parties shall not suspend the performance of their respective 
obligations hereunder, including payment of undisputed amounts owed hereunder.  

3.04 Change in Law 

(a) [The following alternatives are for discussion] 
[If there is any change in Applicable Law subsequent to the Effective Date that results in 

a material and adverse change in Provider’s ability to provide, or Customer’s ability to receive 
or use, Net Metering Credits, or results in the disqualification of the System as a Net Metering 
Facility under the Net Metering Rules, Customer or Provider, as the case may be, shall submit to 
the other Party a written notice indicating (i) the change in Applicable Law, and (ii) the manner 
in which such change has resulted in the effect aforesaid. The Parties shall thereupon promptly 
(within ten calendar days) commence informal, good faith negotiations to try to amend this 
Agreement to address such effect to the reasonable satisfaction of the Parties. If the Parties are 
unable, in their reasonable discretion, to agree to an amendment within 45 calendar days of the 
date of a Party’s receipt of written notice hereunder, then either Party may terminate this 
Agreement without penalty for such termination; provided, however, that the Parties shall 
remain subject to any liabilities and obligations under this Agreement that had arisen prior to 
the date of termination, or from a provision of this Agreement that expressly survives 
termination, provided further that during the aforesaid 45-day negotiation period, Customer 
shall not be required to make Solar Services Payments if Customer is not receiving Solar 
Services and Net Metering Credits.]   
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[Subject to Section 3.04(b), if there is any change in Applicable Law (“Change in Law”) 
that: (1) is enacted not by, at the request of, or on behalf of Customer, and not by a 
Governmental Authority directly controlling, or controlled by, Customer; (2) is enacted 
subsequent to the Effective Date; and (3) will result in an increase of more than twenty-five 
percent (25%) in Provider’s total costs to provide the Solar Services over a period of one (1) 
year from the Change in Law, then Provider shall promptly submit to Customer a written 
Change in Law Notice setting forth: (i) the citation of the Change in Law; (ii) the manner in 
which the Change in Law increases Provider’s costs to provide the Solar Services, including a 
description of the calculation of such increase; and (iii) Provider’s proposed adjustment to the 
kWh Rates (“Rate Adjustment”) to reflect such increase. The Rate Adjustment shall not include 
the first twenty-five percent (25%) in cost increases, which shall be borne by Provider, but shall 
be calculated to reflect only those cost increases which exceed the twenty-five percent (25%) 
threshold.] 

(b) Changes By Customer. Subject to Section 3.04(a), if there is any Change in Law 
that: (1) is enacted by, at the request of, or on behalf of Customer, or a Governmental Authority 
directly controlling, or controlled by, Customer; (2) is enacted or becomes effective subsequent 
to the Effective Date; and (3) will result in an increase, in any amount, to Provider’s total costs to 
provide the Solar Services, then Provider shall promptly submit to Customer a written Change in 
Law Notice setting forth: (i) the citation of the Change in Law; (ii) the manner in which the 
Change in Law increases Provider’s costs to provide the Solar Services, including a description 
of the calculation of such increase; and (iii) Provider’s proposed adjustment to the kWh Rates 
(“Rate Adjustment”) to reflect such increase.  

(c) Review Period. Upon Customer’s receipt of Change in Law Notice submitted 
pursuant to Sections 3.04(a) or 3.04(b), Customer shall, thereafter, have a period of thirty (30) 
calendar days (the “Review Period”) to review the Change in Law Notice and, if applicable, 
dispute, under Article X (DISPUTE RESOLUTION), whether a Rate Adjustment is permitted 
pursuant to this Section 3.04. The Rate Adjustment will come into effect at the close of the 
Review Period if there is no challenge, or if there is a challenge, upon the resolution of that 
challenge.  

(d) Subsequent Readjustment. If the Customer becomes aware of a subsequent Change 
in Law which reverses or diminishes the effect of a Change in Law which has led to a Rate 
Adjustment coming into effect, the Customer shall notify Provider and the Rate shall be adjusted 
downward proportionally to account for the subsequent Change in Law (a “Readjustment 
Request”). The Parties shall resolve any dispute over the implementation of a Readjustment 
Request in accordance with Article X (DISPUTE RESOLUTION).  

ARTICLE IV. 
SITE LICENSE AND ACCESS RIGHTS 

4.01 Site License and Related Rights. 

(a) License.  Customer has the unrestricted right and authority to grant, and 
hereby grants to Provider, and Provider hereby accepts from Customer in accordance with the 
terms hereof a non-exclusive license (the “Site License”) over those portions of the Properties 
indicated on the initial Site Plan for each System necessary for locating solar electric generation 
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facilities, including interconnection and metering facilities (each, a “Site”) for the sole purposes 
of installing, operating and maintaining the Systems and uses ancillary thereto.  The initial Site 
Plan for each System is attached hereto within Schedule 2, and such initial Site Plan for each 
System will be replaced with an updated Site Plan that reflects final as-built arrangements, to be 
provided by Provider after completion of each System; provided, however, that no material 
deviation from the initial Site Plan shall be permitted without Customer’s reasonable approval.  
The grant of the Site License shall be effective upon Provider’s acceptance of the Site License 
by written notice to Customer. The Site License granted herein shall survive for a period of one 
hundred eighty (180) days following the Expiration Date or the Early Termination Date of this 
Agreement to allow removal of the System and restoration of the Site.  Without limiting the 
generality of the foregoing, and subject to the Provider covenants set forth herein, Provider shall 
have, subject to the limitations contained in this Agreement, the right to access and utilize each 
Site, and otherwise shall hold the following rights and privileges: 

(i) The right to develop, erect, construct, install, replace, repair, relocate, 
remove, maintain, operate, and use, from time to time, the Systems, underground and above-
ground electrical transmission and communications lines related to the operation of the Systems 
(consistent with the Site Plan or as otherwise approved in writing by Customer), electric 
transformers, telecommunications equipment, roads, meteorological towers and weather/solar 
measurement equipment, and related facilities and equipment;  

(ii) The non-exclusive right of pedestrian and vehicular ingress, egress, and 
access over and across each of the Sites.  

(b) Use of Rights.  Provider shall utilize the rights granted hereunder in a manner 
that minimizes inconvenience to and interference with the use of the Properties by Customer, 
Customer’s employees, agents, guests and invitees, tenants, licensees or other visitors to the 
extent commercially practical. 

 

4.02 Subcontractors 

(a) Without limiting Provider’s liability or obligations under this Agreement, 
Provider may engage subcontractors to meet any obligation under this Agreement. Any 
subcontractors engaged by Provider to perform any portion of the obligations described in in this 
Agreement shall have all licenses and registrations required by law to perform the services to be 
performed by such subcontractor, and any such subcontractor must maintain insurance as 
required pursuant to this Agreement.  It is understood and agreed that Provider is acting as an 
independent contractor in its capacity hereunder.  Provider shall be responsible for all acts and/or 
omissions of its employees, subcontractors, licensees, agents and suppliers, specifically 
including, without limitation, the performance of any portion of the services which Provider has 
subcontracted the performance of, subject to and in accordance with the terms of this Agreement. 
This Agreement, and any document or understanding entered into in connection herewith, shall 
not be deemed to create any relationship between Customer and any subcontractor or supplier. 

(b) Provider shall at all times enforce strict discipline and good order among its 
employees and subcontractors and shall not employ any unfit person or anyone not skilled in and 
duly licensed for the task assigned to him/her; it being understood that Provider shall bear 
complete responsibility for conducting appropriate background checks on all employees. 
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(c) Provider’s and its subcontractors’ employees, sub-contractors, agents and 
consultants will at all-times wear clear, legible identification badges while present at the Site(s). 

(d) Providers’ agents, employees, subcontractors and consultants will restrict their 
operations to those portions of the Site designated in the Site Plan or otherwise directed by 
Customer.  

(e) Provider shall be strictly responsible for initiating and maintaining all safety 
precautions and programs in connection with the performance of the Provider’s obligations and 
the construction, installation, operation, maintenance and removal of the System.   

4.03 Rent 

Apart from the provision of Solar Services, and the sum of One Dollar ($1.00) declared in hand, 
no other rent shall be due from Provider hereunder. 

4.04 Removal of Systems 

Except as otherwise provided in Section 7.03, Section 7.04, and Section 9.02, within one 
hundred eighty (180) days of the Expiration Date or an Early Termination Date under Section 
7.02, Provider shall, at Provider’s expense, remove all of its tangible property comprising the 
Systems from each applicable Property on mutually convenient dates.  Each Site shall be 
returned to its condition immediately prior to the installation of the Systems, except for System 
mounting pads or other support structures (which may be left in place) and ordinary wear and 
tear and without any obligation to replant trees or shrubs.  Provider shall reasonably patch any 
roof penetrations associated with the removal of the Systems. 

4.05 Third Party Consents/Recording 

Throughout the Term, Provider shall be the legal and beneficial owner of the System at 
all times, including all Environmental Attributes, and the System shall remain the personal 
property of Provider and shall not attach to or be deemed a part of, or fixture to, the Property or 
the Site.  Customer covenants that it will use commercially reasonable efforts to place all parties 
having an interest in or a mortgage, pledge, lien, charge, security interest, encumbrance or other 
claim of any nature on the Properties on notice of the ownership of the System and the legal 
status or classification of the System as personal property.   

 
4.06 Site Controls 

Provider understands, acknowledges and agrees that the Site for a given System may be 
subject to a Site Management Plan, an activity and use limitation, engineering or institutional 
controls, or other agreement, document or order that may restrict or regulate activities that may 
be performed on the Site (collectively, “Site Controls”), which, in each instance, shall be 
disclosed to Provider prior to the execution of this Agreement and which are attached hereto as 
Schedule 9.  Customer stipulates and agrees to an increase in the kWh Rate for such System to 
the extent any Site Controls implemented after the execution of this Agreement reasonably 
increase Provider’s cost for providing Solar Services. Notwithstanding anything to the contrary 
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contained herein, Provider’s, its contractors’ and consultants’ activities shall at all times be 
consistent with the Site Controls applicable to the Site. 

ARTICLE V. 
CONSTRUCTION AND OPERATION. 

5.01 Design and Construction.  

(a) Provider shall cause each System to be designed, engineered, installed and 
constructed substantially in accordance with the terms of this Agreement and Applicable Law.  
Prior to a System installation, Customer shall have the right to review and approve the Site Plan 
for such System.  Such Customer review and approval shall not be unreasonably withheld, 
denied, conditioned or delayed. 

(b) Customer consents to the construction, installation, maintenance and periodic 
alteration and replacement of Systems by Provider on the Properties, including without limitation 
solar panels, mounting substrates or supports, wiring and connections, power inverters, service 
equipment, metering equipment and utility interconnections consistent with the Site Plan and this 
Agreement.  Customer shall provide Provider with available electric and structural plans of the 
Properties, and otherwise assist and cooperate with Provider on a timely basis to obtain all 
permits, approvals (including Local Electric Utility approvals and interconnection and metering 
arrangements) and authorizations required to install, interconnect, operate and maintain the 
Systems.  Local Electric Utility approval, including resolution of technical issues that may 
impact, delay, or be conditions to such approval, and interconnection costs are the responsibility 
of Provider. 

5.02 Operations 

Each System shall be owned, operated, maintained and repaired by or for Provider at its 
sole cost and expense, and in a manner consistent with Applicable Law and good industry 
practices.  Customer shall properly maintain, pay for and provide access to the necessary phone, 
computer, or other communication lines necessary to permit Provider to record the electrical 
output of the System for the entire Term.  Provider and Customer shall each designate personnel 
and establish procedures such that each Party may provide timely notice of any emergency 
conditions that might reasonably be expected to affect the other Party’s property.  For routine 
and emergency repairs, the Parties shall contact the persons set forth below: 

For Customer:   
[    ] 
 

For Provider: 
 
 

5.03 Metering.   

Provider shall install, own and maintain a revenue-grade kilowatt-hour meter (“Meter”) 
on the Property for the measurement of Actual Production provided to Customer from the 
Systems on a continuous basis.  Provider shall test the Meter in compliance with the 
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manufacturer’s recommendations.  Once per calendar year, Customer shall have the right to audit 
all such Meter data upon reasonable notice, and any such audit shall be at Customer’s sole cost.  
Customer shall have a right of access to the Meter at reasonable times and with reasonable prior 
notice for the purpose of verifying readings and calibrations.  If testing of the Meter pursuant to 
the foregoing indicates that the Meter is in error by more than two percent (2%), then Provider 
shall promptly repair or replace the Meter.  Provider shall make a corresponding adjustment to 
the records of the amount of Actual Production based on such test results for (a) the actual period 
of time when such error caused inaccurate meter recordings, if such period can be determined to 
the mutual satisfaction of the Parties, or (b) if the actual period cannot be so determined, then an 
estimated period equal to one-half (1/2) of the period from the later of (i) the date of the last 
previous test confirming accurate metering or (ii) the date the Meter was placed into service; 
provided, however, that such estimated period shall in no case exceed one (1) year. 

5.04 Outages.   

Provider shall be entitled to suspend delivery of Actual Production to the Property for the 
purpose of testing, maintaining, replacing and repairing the Systems and such suspension of 
service shall not constitute a breach of this Agreement; provided, however, that Provider shall 
use commercially reasonable efforts to minimize any interruption in service to Customer. 
Provider shall not have any obligation to reimburse Customer for costs of purchasing energy that 
would have been produced by the System but for such suspension, provided, however, that 
Provider shall remain responsible for the Minimum Output Guarantee. 

5.05 Hazardous Materials. 

(a) Customer Hazardous Materials.  Provider shall not be responsible for any 
Hazardous Materials encountered at the Site, which were not introduced to the Site by Provider 
(“Customer Hazardous Materials”).  Customer shall indemnify and hold harmless Provider from 
any costs or expenses (including reasonable attorneys’ fees) incurred by Provider due to the 
presence of Customer Hazardous Materials on the Site.  Upon encountering any materials not 
previously disclosed to Provider that Provider suspects may constitute Customer Hazardous 
Materials, Provider may suspend work in the affected area until such materials are properly 
remediated by Customer as provided below, and any such suspension shall act to toll day for day 
any deadline applicable to Provider hereunder and to Provider’s suppliers and contractors under 
their respective arrangements with Provider.   

(b) Customer Remediation.  Customer may opt to remediate, remove, treat or 
otherwise address the Customer Hazardous Materials that violate Applicable Law so that the 
Systems may be installed on the Site, or determine that it is not economically justifiable or is 
otherwise impractical to remediate the Customer Hazardous Materials.  If Customer determines 
that it is not economically justifiable or is otherwise impractical to remediate the Customer 
Hazardous Materials, and the presence of such Customer Hazardous Materials materially 
interferes with or makes unsafe the construction and operation of the System on the Property, (a) 
this Agreement shall terminate effective as of the delivery of such notice without any further 
liability of the Parties to each other with respect to the Systems except as provided in this 
Section, and (b) Customer shall reimburse Provider for all expenses reasonably incurred by 
Provider in the design and installation of the Systems prior to the discovery of the Customer 
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Hazardous Materials and in demobilizing and decommissioning the Systems after the discovery 
of the Customer Hazardous Materials. 

(c) Provider Hazardous Materials.  Notwithstanding anything herein to the 
contrary, Customer is not responsible for any Hazardous Materials introduced to the Site by 
Provider (“Provider Hazardous Materials”).  Provider shall indemnify and hold harmless 
Customer from any costs or expenses (including reasonable attorneys’ fees) incurred by 
Customer due to the presence of Provider Hazardous Materials on the Site. 

5.06 Customer Electricity.  

During the Term, Customer shall make available to Provider at no charge electricity from 
the Local Electric Utility service at the Property for the purposes of constructing, installing, 
repairing, maintaining and removing the Systems, and otherwise to meet parasitic load during 
System non-generation periods.  

5.07 Site Security.  

Customer will provide security for the Property and the Site to the extent of its normal 
security procedures, practices, and policies that apply to the Property; provided, however, the 
Customer shall have no responsibility for the loss, damage or theft of any item incorporated in 
the Project unless the Customer or any of its employees, agents or invitees causes the loss, 
damage or theft of such item.  Customer will advise Provider immediately upon observing any 
damage to the System.  Upon request by Provider, such as Provider receiving data indicating 
irregularities or interruptions in the operation of the System, Customer shall, as quickly as 
reasonably practicable, send a person to observe the condition of the System and report back to 
Provider on such observations. 

5.08 Connection Responsibilities/Net Metering & Utility Credits.  

(a) The System shall be interconnected with the Customer’s electrical system at 
each Site and utility grid connected.  The Provider will comply with the Local Electric Utility’s 
interconnection and Net Metering requirements.  Provider, with Customer’s cooperation and 
assistance, shall manage application for all necessary approvals from the Local Electric Utility, 
including submission of applications for Interconnection and Net Metering Agreements required 
for interconnection of the System and to deliver Net Metering Credits to the Customer’s electric 
accounts.  Provider shall be responsible for all costs associated with the electrical interconnection 
(including metering) of each Site to the Local Electric Utility. 

(b) At any time that electric production from the System is greater than 
Customer’s requirements at such time, Customer shall nevertheless pay Provider for all of the 
electricity produced by the System at the rates and in the manner provided in this Agreement so 
long as, and to the extent: (i) Provider has arranged for Customer to obtain all necessary 
Interconnection Agreements and Net Metering Agreements required to deliver Net Metering 
Credits to the Customer’s electric accounts in accordance with Public Service Law § 66-j; and 
(ii) Provider has designed, constructed, and is operating each System so such System qualifies 
(or would qualify), pursuant to Applicable Law, for Net Metering Credits.  Customer shall be 
permitted to retain any credits or payments from the Local Electric Utility that may be available 
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under Net Metering or similar programs excluding any such credits or payments to which 
Provider is entitled pursuant to this Agreement.   

5.09 Guaranteed Minimum Production. 

(a) Customer acknowledges and understands that solar power is an intermittent 
resource and that the output of the Systems, which is dependent on the sun and other factors, will 
constantly vary and that no particular amount of output from the Systems is guaranteed in 
amount or time of delivery, except for the Minimum Output Guarantee set forth in Section 
5.14(c). 

(b) The estimated annual production for the Systems for each year of the Term 
(the “Estimated Annual Production”) is attached as Exhibit A. 

(c) In the event Provider does not meet eight-five percent (85%) of the Estimated 
Annual Production, Provider shall promptly generate an as-built weather adjusted PVSyst Report 
for the Systems for such year, which accounts for actual weather data from such year, and 
Provider shall promptly revise the Estimated Annual Production for such year based on the as-
built weather adjusted PVSyst Report for the year (the “Weather Adjusted Estimated Annual 
Production”).  Provider shall furnish such as-built weather adjusted PVSyst Report and Weather 
Adjusted Estimated Annual Production to Customer by no later than sixty (60) days after the 
conclusion of the applicable year. Notwithstanding anything herein to the contrary, Provider 
guarantees that the Systems shall produce not less than eighty-five percent (85%) of the 
applicable Weather Adjusted Estimated Annual Production measured on a rolling, three-year, 
cumulative basis (the “Minimum Output Guarantee.   

(d) Beginning on the third anniversary of the Commercial Operation Date of the 
Systems, Provider shall calculate and notify Customer in writing of any Energy Shortfall 
Amount (as defined below) due to Customer in the next invoice. Provider shall, within (30) 
Business Days of notifying Customer, credit to the Customer the Energy Shortfall Amount.  

(e) For each anniversary of the Commercial Operation Date beginning on the 
third anniversary of such date, if the actual output of the Systems for the prior three years (the 
“Actual System Output”) does not equal or exceed the Minimum Output Guarantee for such 
three-year period, in its next invoice(s) to Customer (and in the final invoice for any credit owed 
for the final year of the Term or any Renewal Term) Provider shall credit Customer an amount 
equal to the product of (a) the lesser of (i) the positive difference, if any, of the average price per 
kWh for energy provided by the Local Electric Utility during such three-Contract Year period 
minus the applicable kWh Rate hereunder, or (ii) the applicable kWh Rate hereunder, multiplied 
by (b) the difference between the Actual System Output for such three-year period and the 
Minimum Output Guarantee for such three-year period (“Energy Shortfall Amount”).  For the 
avoidance of doubt, this section shall continue to apply throughout any Renewal Term. Any 
failure of Provider to satisfy the Minimum Output Guarantee under this section shall not 
constitute a Provider Default. 

5.10 Monitoring System. 

Provider shall install a performance monitoring system, which monitoring system shall, 
at minimum, meet the requirements for reporting actual production of electricity to the Local 
Electric Utility and any appropriate state or regional agency. Such system shall be more 
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particularly described in Schedule 2, and may include a state-of-the-art remote data acquisition 
system (DAS) designed to gather and record system parameters as well as weather related 
parameters including power, sunlight, wind speed and air temperature from a local area weather 
station. 

ARTICLE VI. 
TITLE TO SYSTEMS. 

6.01 Title to Systems.   

Provider shall retain title to and be the legal and beneficial owner of each System at all 
times.  Absent further written election by Provider, each System shall (i) remain the personal 
property of Provider and shall not attach to or be deemed a part of, or fixture to, any Property, 
and (ii) at all times retain the legal status of personal property as defined under Article 9 of the 
applicable Uniform Commercial Code.  Customer warrants and represents that it shall keep the 
System free from all Liens (other than those created by Provider or its creditors).  Provider shall 
be entitled to, and is hereby authorized to, file one or more precautionary UCC Financing 
Statements or fixture filings, as applicable, in such jurisdictions as it deems appropriate with 
respect to the Systems in order to protect its title to and rights in the Systems.  The Parties intend 
that neither Customer nor any party related to Customer shall acquire the right to operate the 
System or be deemed to operate the System for purposes of Section 7701(e)(4)(A)(i) of the 
Internal Revenue Code, as amended, and the terms of this Agreement shall be construed 
consistently with the intention of the Parties.  Customer shall provide timely notice of Provider’s 
title and sole ownership of each System to all Persons that have, or may come to have, an interest 
in or lien upon the real property comprising the Properties.  Notwithstanding the foregoing, 
Financing Party may hold title to the Systems pursuant to a sale/leaseback or partnership flip 
transaction. 

6.02 Ownership of Attributes.  

As between the Parties, Provider shall retain the exclusive right to take or sell all 
Environmental Attributes and Tax Attributes. Customer shall provide reasonable assistance to 
Provider in preparing all documents necessary for Provider to receive such Environmental 
Attributes and Tax Attributes, and if Customer is deemed to be the owner of any such 
Environmental Attributes or Tax Attributes, Customer shall assign the same (or the proceeds 
thereof) to Provider.  If Customer receives any payments in respect of such Environmental 
Attributes or Tax Attributes, it shall promptly pay them over to Provider. 

6.03 Ownership of Rebates; Customer Rebate Assistance.   

All Rebates available in connection with the Systems are owned by Provider. Customer 
shall provide reasonable assistance to Provider in preparing all documents necessary for Provider 
to receive such Rebates, and if Customer is deemed to be the owner of such Rebates, Customer 
shall assign the same to Provider; provided, however, that the amount of all such rebates, 
including, without limitation, the NY-Sun incentive, shall be disclosed to Customer in the Site 
Specific Agreement and shall be included the calculation of the kWh Rate so as to reduce the 
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kWh Rate paid by Customer.  If Customer receives any payments in respect of Rebates it shall 
promptly pay them over to Provider. 

6.04 Capacity & Ancillary Services.  

Provider shall be entitled to receive any payments for electric capacity or ancillary 
services that may become available as a result of the construction or operation of the System.  
Customer shall provide reasonable assistance to Provider in preparing all documents necessary 
for Provider to receive such payments, and if Customer is deemed to be the owner or provider of 
such capacity or services, Customer shall assign the same to Provider.  If Customer receives any 
payments in respect of capacity or such services it shall promptly pay them over to Provider.  It 
is understood, however, that Customer is entitled to retain utility bill savings as a result of 
reduced demand charges, capacity tag reductions, or similar, if those values are passively 
captured in its electricity bill. 

6.05 Risk of Loss; Exclusive Control.   

As between the Parties, Provider will be deemed to be in exclusive control (and 
responsible for any property damage or injuries to persons caused thereby) of the Actual 
Production up to the point where each System is interconnected to Customer’s electrical system 
(the “Interconnection Point”) and Customer will be deemed to be in exclusive control (and 
responsible for any property damage or injuries to persons caused thereby) of the Actual 
Production at and from the Interconnection Point.  Risk of loss related to Actual Production will 
transfer from Provider to Customer at the Interconnection Point. 

6.06 Provider Liens.   

Provider understands and agrees that the Sites constitute publically owned land and, 
therefore, no lien or encumberance can or shall be placed upon them.  Provider shall not cause, 
create, incur, assume or suffer to exist any mortgage, pledge, lien (including mechanics’, labor or 
materialman’s lien), charge, security interest, encumbrance or claim of any nature (“Liens”) on 
or with respect to Customer’s interests in the Properties or any interest therein.  In the event that 
any Lien is placed upon any Site by anyone claiming through or under Provider, Provider shall, 
within twenty (20) days of notice thereof, have such Lien discharged and removed of record by 
payment, bonding or otherwise.  If Provider fails to have any such Lien removed within such 
twenty (20) day period, Customer shall be permitted to have such Lien removed at Provider’s 
expense and shall be permitted to deduct the costs thereof, including reasonable attorneys’ fees 
from subsequent payments due to Provider.  Provider also shall pay promptly any taxes, charges 
or fees for which Provider is responsible pursuant to Section 6.07 before a fine or penalty may 
attach to the Properties. 

6.07 Taxes and Assessments.   

Provider will pay and be responsible for any sales or use tax imposed with respect to 
Provider’s acquisition and installation of the Systems.  Provider shall not be obligated for any 
taxes payable by or assessed against Customer based on or related to Customer’s income or 
revenues.  Provider shall collect from Customer, and remit to the appropriate Governmental 
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Authority, any sales, use, excise, transfer and other similar taxes or assessments levied on the 
sale or deliveries of the Solar Services hereunder (regardless of whether such taxes or 
assessments are imposed on Provider or Customer), together with any interest, penalties or 
additions to tax payable with respect to such taxes or assessments, to the extent Customer is not 
exempt from any such taxes or assessments.  Provider shall be liable for any real property taxes 
or assessments associated with the Property solely as the result of the presence of the System on 
the Property.   

6.08 Customer Requested Shutdown.   

Customer from time to time may request Provider to temporarily stop operation of the, 
such request to be reasonably related to Customer’s activities in maintaining and improving the 
Site.  During any such shutdown period (but not including periods of Force Majeure), Customer 
will pay Provider all Lost Provider Revenues with respect to the period of such shutdown. 

ARTICLE VII. 
TERM. 

7.01 Term.   

The initial term of this Agreement shall commence on the Effective Date and shall 
continue to apply for each Site for a period ending on the first December 31 following the 
[_________________ (__)] anniversary of the Commercial Operation Date of the System 
located on such Site (the “Initial Term”), unless terminated earlier pursuant to this Agreement.   

7.02 Early Termination by Provider.   

Provider may terminate this Agreement as to any System and its related Site and Property 
in the event that any of the following events or circumstances occur prior to the Commercial 
Operation Date, in which case neither Provider nor Customer will have any liability for such 
termination, except that no such termination shall act to relieve Provider from any obligation 
hereunder regarding the removal of such System and the restoration of such Site: 

(a) There exist environmental conditions at the Property that were not known, and not 
reasonably knowable, by Provider as of the Effective Date, which will materially increase the 
cost of constructing the System or will materially and adversely affect the electricity production 
from the System, and Customer has not agreed either to remediate such conditions at the 
Property or to a fully-compensatory increase in the kWh Rate. 

(b) There is a material, adverse change in the Environmental Attributes of the System 
or the regulatory environment, incentive program or federal or state tax code (including the 
expiration of any incentive program or tax incentives in effect as of the effective date of this 
Agreement) that will materially and adversely affect the economics of the installation for 
Provider and its investors, and Customer has not agreed to a fully-compensatory increase in the 
kWh Rate.  

(c) Provider, despite using commercially-reasonable efforts, has not received all 
Governmental Approvals. 
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7.03 Early Termination by Customer.  

Customer shall have the right to unilaterally terminate this Agreement with respect to any 
System and its related Site and Property only (i) upon Customer’s purchase of such System as 
provided in Section 7.04, or (ii) at any time after the end of the sixth year of commercial 
operation of the System, on not less than ninety (90) days prior written notice, with respect to 
(ii), and upon meeting the following conditions:  

(a) Customer pays Provider or its designee the applicable Early Termination Fee 
as of the Early Termination Date, including all costs (including liquidated damages and 
penalties) required to terminate such System’s arrangements with the Local Electric Utility, 
purchasers of Environmental Attributes and other related System contractors, and Customer 
obtains a full waiver of claims from such entities in form reasonably satisfactory to Provider and 
directed to Provider; and 

(b) Customer waives all claims against Provider with respect to such System or by 
reason of this Agreement as it applies to such System.  

7.04 Customer Purchase Option.  

(a) So long as a Customer Default shall not have occurred and be continuing, 
Provider grants to Customer an option to purchase the Systems (the “Purchase Option”) as of (1) 
the Expiration Date, (2) any Purchase Option Date, or (3) an Early Termination Date resulting 
from Provider’s or Customer’s termination of this Agreement after the System has begun to 
produce electricity pursuant to Section 7.02.  

(b) The purchase price (the “Option Price”) shall be equal to the greater of: (i) the 
Fair Market Value of such System, as determined pursuant to Section 7.05, or (ii) the Early 
Termination Fee.  

(c) If Customer elects to exercise the Purchase Option, then, not less than one 
hundred eighty (180) days prior to the Expiration Date or Purchase Option Date, as applicable, 
Customer shall provide written notice to Provider of Customer’s intent to exercise the Purchase 
Option, which election shall be irrevocable. Following its receipt of Customer’s notice, Provider 
shall determine and notify Customer of the Fair Market Value. In the event Customer disagrees 
with any determination of Fair Market Value (to the extent in excess of the Early Termination 
Fee) it shall notify Provider in writing and the Parties shall determine the Fair Market Value in 
accordance with Section 7.05.  Upon final determination of the Fair Market Value, but in any 
event on or before the Purchase Option Date, (i) the Parties shall promptly execute all documents 
necessary to (A) cause title to such System to pass to Customer, free and clear of any Liens, 
immediately subsequent to the Expiration Date or the Purchase Option Date (as applicable), and 
(B) assign any warranties for such System to Customer, and (ii) Customer shall pay the Option 
Price to Provider in immediately available funds.  Customer shall also execute such documents 
reasonably necessary for Customer to accept, assume and perform all then-existing agreements 
relating to such System or the Solar Services, including but not limited to operations and 
maintenance agreements, and agreements for the sale of Environmental Attributes.   
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7.05 Determination of Fair Market Value.  

If the Customer does not agree with Provider’s determination of Fair Market Value 
pursuant to Section 7.04, as applicable, then the Parties shall select a nationally recognized 
independent appraiser with experience and expertise in the solar photovoltaic industry or the real 
estate industry, respectively.  Such appraiser shall act reasonably and in good faith to determine 
Fair Market Value and shall set forth such determination in a written opinion delivered to the 
Parties within twenty (20) days of the initial request for appraisal.  The valuation made by the 
appraiser shall be binding upon the Parties in the absence of fraud or manifest error.  The costs of 
the appraisal shall be borne by the Parties equally. 

ARTICLE VIII. 
REPRESENTATIONS AND WARRANTIES. 

Each Party represents and warrants to the other as of the Effective Date: 

8.01 Organization; Existence; Good Standing.   

Such Party is duly organized, validly existing and in good standing in the jurisdiction of 
its organization. Such Party has the full right and authority to enter into, execute, deliver and 
perform its obligations under this Agreement, and such Party has taken all requisite corporate, 
body politic or other action to approve the execution, delivery and performance of this 
Agreement. 

8.02 Binding Obligation.   

This Agreement constitutes its legal, valid and binding obligation enforceable against 
such Party in accordance with its terms, except as may be limited by applicable bankruptcy, 
insolvency, reorganization, moratorium, and other similar laws relating to creditors’ rights 
generally. 

8.03 No Litigation.   

There is no litigation, action, proceeding or investigation pending or, to such Party’s 
knowledge, threatened before any court or other Governmental Authority by, against, affecting 
or involving any of its business or assets that would affect its ability to carry out the transactions 
contemplated herein. 

8.04 Execution and Performance.  

Such Party’s execution and performance of this Agreement and the transactions 
contemplated hereby do not constitute a breach of any term or provision of, or a default under, (i) 
any contract or agreement to which it or any of its Affiliates is a party or by which it or any of its 
Affiliates or its or their property is bound, (ii) its organizational laws or documents, or (iii) any 
Applicable Laws.  To the knowledge of each Party, there are no commitments to third parties 
that may impair or otherwise adversely affect the performance of such Party under this 
Agreement, or the construction, installation or function of a System on any Property. 
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8.05 Service Contract.   

This Agreement is a service contract pursuant to Section 7701(e)(3) of the Internal 
Revenue Code.  

8.06 Additional Representation of Customer.   

(a) Electric Usage.  Customer has provided to Provider complete and correct 
records of its electric usage at the Site for the preceding three (3) years.   

(b) Condition of Property.  Customer has provided to Provider complete and 
accurate records and information of the physical condition of the Property.  

(c) Financial Information.  The financial statements Customer has provided to 
Provider present fairly in all material respects the financial condition and results of operations of 
Customer. 

(d) Title.  The title to the Site is not impaired by any outstanding contract, 
covenant, interest, lien, or mortgage in conflict with this Agreement.  Customer has full authority 
to grant the Provider license to access the Property.  

(e) Customer as Governmental Entity.  If Customer is a municipality or other 
governmental entity then, subject to Section 3.01(c): (i) Customer represents and warrants that 
any failure of Customer to make payment as a result of any non-appropriation shall constitute a 
Customer Default, (ii) Customer shall use its best faith efforts to appropriate necessary funds to 
satisfy such obligations, and not to discriminate between such obligations and its other 
obligations with respect to payments for necessary services; and (iii) Customer waives, to the 
fullest extent permitted by Applicable Law, any claim for sovereign immunity associated with 
any liability hereunder. 

ARTICLE IX. 
DEFAULT AND FORCE MAJEURE 

9.01 Provider Defaults. 

(a) Provider Default Defined.  If Provider breaches any material term of this 
Agreement and (i) if such breach can be cured within thirty (30) days after Provider’s receipt of 
Customer’s notice of such breach and Provider fails to so cure, or (ii) Provider otherwise fails to 
commence and diligently pursue and complete said cure within ninety (90) days of receipt of 
Customer’s notice, then a “Provider Default” shall have occurred.   

(b) Customer’s Remedies.  If a Provider Default described in Section 9.01(a) has 
occurred and is continuing, Customer may terminate this Agreement immediately upon the 
expiration of the respective grace periods set forth in such provisions, and otherwise exercise any 
other remedy that Customer may have at law or equity or under this Agreement. 

(c) Actions to Prevent Injury.  If any Provider Default creates an imminent risk of 
damage or injury to any Person or any Person’s property, then, in addition to any other right or 
remedy that Customer may have, Customer may (but shall not be obligated to) take such action 
as Customer deems appropriate to prevent such damage or injury. 
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9.02 Customer Defaults. 

(a)  Customer Default Defined.  The following events shall be defaults with 
respect to Customer (each, a “Customer Default”):  

(i) Customer fails to pay Provider any undisputed amount due Provider under this 
Agreement within ten (10) Business Days from receipt of notice from Provider of such past due 
amount;  

(ii) Customer breaches any material term of this Agreement if (A) such breach can 
be cured within thirty (30) days after Customer’s receipt of Provider’s notice of such breach and 
Customer fails to so cure, or (B) Customer otherwise fails to commence and diligently pursue 
and complete said cure within ninety (90) days of receipt of Customer’s notice; or  

(iii) (A) Customer admits in writing its inability to pay its debts generally as they 
become due; (B) Customer files a petition or answer seeking reorganization or arrangement 
under the federal bankruptcy laws or any other applicable law or statute of the United States of 
America or any state, district or territory thereof; (C) Customer makes an assignment for the 
benefit of creditors; (D) Customer consents to the appointment of a receiver of the whole or any 
substantial part of its assets; (E) Customer has a petition in bankruptcy filed against it, and such 
petition is not dismissed within ninety (90) days after the filing thereof; (F) a court of competent 
jurisdiction enters an order, judgment, or decree appointing a receiver of the whole or any 
substantial part of Customer’s assets, and such order, judgment or decree is not vacated or set 
aside or stayed within ninety (90) days from the date of entry thereof; or (G) under the provisions 
of any other law for the relief or aid of debtors, any court of competent jurisdiction shall assume 
custody or control of the whole or any substantial part of Customer’s assets and such custody or 
control is not terminated or stayed within ninety (90) days from the date of assumption of such 
custody or control. 

(b) Provider’s Remedies.  If a Customer Default described in Section 9.02(a) has 
occurred and is continuing, then in addition to (and not in lieu of) any other remedy Provider 
may have in law or equity, Provider may: (i) require Customer to pay to Provider the Early 
Termination Fee and (ii) and terminate this Agreement immediately. 

(c) Actions to Prevent Injury.  If any Customer Default creates an imminent risk 
of damage or injury to any Person or any Person’s property, then in any such case, in addition to 
any other right or remedy that Provider may have, Provider may (but shall not be obligated to) 
take such action as Provider deems appropriate to prevent such damage or injury.    

9.03 Force Majeure.   

A “Force Majeure Event” means any event which wholly or partly prevents or delays the 
performance of any obligation arising under this Agreement, but only if and to the extent (i) such 
event is not within the reasonable control, directly or indirectly, of the Party affected, (ii) such 
event, despite the exercise of reasonable diligence, cannot be prevented, avoided or overcome by 
such Party, (iii) the Party affected has taken all reasonable precautions and measures in order to 
avoid the effect of such event on such Party’s ability to perform its obligations under this 
Agreement and to mitigate the consequences thereof, and (iv) such event is not the direct or 
indirect result of a Party’s negligence or the failure of such Party to perform any of its 
obligations under this Agreement or to comply with Applicable Law.  A Party claiming a Force 
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Majeure Event shall not be considered in breach of this Agreement or liable for any delay or 
failure to comply with the Agreement, if and to the extent that such delay or failure is attributable 
to the occurrence of such Force Majeure Event; provided that the Party claiming relief shall 
immediately notify the other Party in writing of the existence of the Force Majeure Event, 
exercise all reasonable efforts necessary to minimize delay caused by such Force Majeure Event, 
and resume performance of its obligations hereunder as soon as practicable thereafter.   

9.04 LIMITATION ON LIABILITY. 

EXCEPT WITH RESPECT TO PAYMENT OF THE EARLY TERMINATION FEE OR 
IN CONNECTION WITH THIRD-PARTY INDEMNIFICATION CLAIMS, NEITHER 
PARTY SHALL BE LIABLE TO THE OTHER PARTY FOR ANY SPECIAL, PUNITIVE, 
EXEMPLARY, INDIRECT OR CONSEQUENTIAL DAMAGES ARISING OUT OF, OR IN 
CONNECTION WITH, THIS AGREEMENT. 

ARTICLE X. 
DISPUTE RESOLUTION. 

10.01 Resolution by Parties.   

In the event of any dispute, controversy or claim between the Parties arising out of or 
relating to this Agreement (collectively, a “Dispute”), the Parties shall attempt in the first 
instance to resolve such Dispute through friendly consultations between the Parties.  If such 
consultations do not result in a resolution of the Dispute within thirty (30) days after notice of the 
Dispute has been delivered to either party, then such Dispute shall be referred to the senior 
management of the Parties for resolution.  If the Dispute has not been resolved within thirty (30) 
days after such referral to the senior management of the Parties, then either Party may pursue all 
of its remedies available hereunder.  The Parties agree to attempt to resolve all Disputes 
promptly, equitably and in a good faith manner.  In the event a dispute hereunder is resolved 
pursuant to arbitration or judicial proceedings, the Party, whose petition does not prevail in such 
proceedings, shall reimburse all of the other Party’s third party costs (including reasonable 
attorney’s fees) incurred to prosecute or defend (as the case may be) such proceedings. 

ARTICLE XI. 
INSURANCE, CASUALTY AND CONDEMNATION. 

11.01 Provider’s Insurance.   

Provider shall maintain the following insurance coverages in full force and effect from 
the date that any preparatory installation activities begin at any Property throughout the Term: (a) 
Workers’ Compensation Insurance as may be from time to time required under Applicable Laws, 
and (b) Commercial General Liability Insurance with limits of not less than $2,000,000 general 
aggregate, $1,000,000 per occurrence.  Additionally, Provider shall, upon Commercial 
Operation, carry commercially adequate property loss insurance on each System.  Provider’s 
liability insurance policies shall be written on an occurrence basis and shall include Customer as 
an additional insured as its interest may appear.  
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ARTICLE XII. 
ASSIGNMENT. 

12.01 Generally.  

This Agreement and the rights and obligations under this Agreement shall be binding 
upon and shall inure to the benefit of Provider and Customer and their respective successors and 
permitted assigns.  Any purported assignment in violation of this Article XII shall be null and 
void ab initio. 

12.02 Assignment by Customer.   

Customer shall not assign its interests in this Agreement or any part thereof, without 
Provider’s prior written consent, which consent shall not be unreasonably withheld.   

12.03 Assignment by Provider.  

Except as expressly provided herein, Provider shall not sell, transfer or assign this 
Agreement or any right, interest or obligation therein (collectively, an “Assignment”), without 
the prior written consent of Customer; provided, however, that, without the prior consent of (but 
with notice to) Customer, Provider may (i) make an Assignment to an Affiliate of Provider; (ii) 
make an Assignment through merger, consolidation or sale of all or substantially all of 
Provider’s stock, interests or assets; (iii) collaterally assign or pledge its interests hereunder 
and/or in the Systems or any monies due under this Agreement, as described more fully below in 
Section 12.04; (iv) make an Assignment to a Financing Party as part of a sale/leaseback 
financing, lease pass-through or partnership flip; and (v) make an Assignment to a project-
specific owner of a System to be located on such Property in accordance with Section 12.05.  
Otherwise, Provider may make an Assignment of Provider’s rights and obligations hereunder 
only upon Customer’s prior consent; provided that Customer shall not unreasonably withhold, 
condition or delay its consent to an Assignment of Provider’s rights and obligations hereunder if 
Customer has been provided with reasonable proof that the proposed assignee: (x) has 
comparable experience in operating and maintaining photovoltaic solar systems comparable to 
the Systems; and (y) has the financial capability to maintain the Systems and perform hereunder.  
A direct assignee of Provider’s obligations hereunder shall assume in writing, in form and 
content reasonably satisfactory to Customer, the due performance of all Provider’s obligations 
under this Agreement.  Customer will provide such confirmations, releases and novations as are 
reasonably requested by Provider in connection with any such assignment. 

12.04 Financing Accommodations.  

(a) Assignment to Financing Party. Provider may mortgage, pledge, grant security 
interests, assign, or otherwise encumber its interests in this Agreement to any persons providing 
financing for the System.  Customer acknowledges that Provider may obtain construction 
financing for the System from a third party and that Provider may either obtain term financing 
secured by the System or sell or assign the System to a Financing Party or may arrange other 
financing accommodations from one or more financial institutions and may from time to time 
refinance, or exercise purchase options under, such transactions.  Customer acknowledges that in 
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connection with such transactions Provider may secure Provider’s obligations by, among other 
collateral, an assignment of this Agreement and a first security interest in the System.  In order to 
facilitate such necessary sale, conveyance, or financing, and with respect to any Financing Party, 
Customer agrees as follows: 

(i) Consent to Collateral Assignment.  Customer hereby consents to both of 
the sale of the System to a Financing Party and the collateral assignment to the Financing Party 
of the Provider’s right, title and interest in and to this Agreement. 

(ii) Rights of Financing Party.  Notwithstanding any contrary term of this 
Agreement:  

 Step-In Rights. The Financing Party, as owner of the System, or as (A)
collateral assignee of this Agreement, shall be entitled to exercise, in the place and stead of 
Provider, any and all rights and remedies of Provider under this Agreement in accordance with 
the terms of this Agreement.  The Financing Party shall also be entitled to exercise all rights and 
remedies of owners or secured parties, respectively, generally with respect to this Agreement and 
the System;  

 Opportunity to Cure Default. The Financing Party shall have the (B)
right, but not the obligation, to pay all sums due under this Agreement and to perform any other 
act, duty or obligation required of Provider thereunder or cause to be cured any default of 
Provider thereunder in the time and manner provided by the terms of this Agreement.  Nothing 
herein requires the Financing Party to cure any default of Provider under this Agreement or to 
perform any act, duty or obligation of Provider under this Agreement (unless the Financing Party 
has succeeded to Provider’s interests under this Agreement), but Customer hereby gives it the 
option to do so;  

 Exercise of Remedies. Upon the exercise of remedies, including (C)
any sale of the System by the Financing Party, whether by judicial proceeding or under any 
power of sale contained therein, or any conveyance from Provider to the Financing Party (or any 
assignee of the Financing Party as defined below) in lieu thereof, the Financing Party shall give 
notice to Customer of the transfer or assignment of this Agreement.  Any such exercise of 
remedies shall not constitute a default under this Agreement;  

 Cure of Bankruptcy Rejection. Upon any rejection or other (D)
termination of this Agreement pursuant to any process undertaken with respect to Provider under 
the United States Bankruptcy Code, at the request of Financing Party made within ninety (90) 
days of such termination or rejection, Customer shall enter into a new agreement with Financing 
Party or its assignee having substantially the same terms and conditions as this Agreement.  

12.05 Right to Cure. 

(a)  Cure Period.  Customer will not exercise any right to terminate or suspend this 
Agreement unless it shall have given the Financing Party prior written notice of its intent to 
terminate or suspend this Agreement, as required by this Agreement, specifying the condition 
giving rise to such right, and the Financing Party shall not have caused to be cured the condition 
giving rise to the right of termination or suspension within thirty (30) days after such notice or (if 
longer) the periods provided for in this Agreement; provided that if such Provider default 
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reasonably cannot be cured by the Financing Party within such period and the Financing Party 
commences and continuously pursues cure of such default within such period, such period for 
cure will be extended for a reasonable period of time under the circumstances, such period not to 
exceed an additional ninety (90) days.  The Parties’ respective obligations will otherwise remain 
in effect during any cure period.   

(b) Continuation of Agreement. If the Financing Party or its assignee (including any 
purchaser or transferee), pursuant to an exercise of remedies by the Financing Party, shall 
acquire title to or control of Provider’s assets and shall, within the time periods described in 
Section 12.04(a)(iii)(A) above, cure all defaults under this Agreement existing as of the date of 
such change in title or control in the manner required by this Agreement and which are capable 
of cure by a third person or entity, then such person shall no longer be in default under this 
Agreement, and this Agreement shall continue in full force and effect. 

(c) Financing Party a Third Party Beneficiary. Customer agrees and acknowledges 
that Financing Party is a third party beneficiary of the provisions of this Section 12.04.  

(d) Entry to Consent to Assignment. Customer agrees to (i) execute any consents to 
assignment or acknowledgements and (ii) provide such opinions of counsel as may be reasonably 
requested by Provider and/or Financing Party in connection with such financing or sale of the 
System.   

12.06 Segregation of Sites.  

Customer understands that this is a master agreement, and that to accommodate 
financing, separate Systems may be owned by separate, dedicated legal entities.  Therefore, at 
the request of Provider from time to time, the Parties shall segregate and restate the rights 
granted herein, and the terms hereof, in a separate agreement specific to a particular Property and 
Site, and with a customary System-specific owner. 

ARTICLE XIII. 
INDEMNIFICATION. 

13.01 Indemnification by Provider.  

To the fullest extent permitted by law, Provider shall fully indemnify, save harmless and 
defend Customer, its officers, officials, agents and employees from and against any and all costs, 
claims, and expenses incurred by Customer in connection with or arising from any claim by a 
third party for physical damage to or physical destruction of property, or death of or bodily 
injury to any Person, but only to the extent caused by (a) the negligence or willful misconduct of 
Provider, its subcontractors and their respective agents or employees or anyone for whose acts 
they are responsible or (b) a Provider Default; provided, however, that Provider’s obligations 
pursuant to this Section 13.01 shall not extend to claims, demands, lawsuits or actions for 
liability to the extent attributable to the negligence or willful misconduct of Customer; provided 
further, however, that nothing in this Section is intended to modify the limitation of Provider’s 
liability set forth in Section 9.04. 
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13.02 Survival of Provisions.  

The provisions of this Article 13 shall survive the expiration or termination of this 
Agreement. 

ARTICLE XIV. 
MISCELLANEOUS. 

14.01 Additional Documents.   

Upon the receipt of a written request from another Party, each Party shall execute such 
additional documents, instruments, estoppels, consents, confirmations and assurances, and take 
such additional actions as are reasonably necessary and desirable to carry out the terms and 
intent hereof.  No Party shall unreasonably withhold, condition or delay its compliance with any 
reasonable request made pursuant to this Section. 

14.02 Confidentiality Obligations; Designation of Confidential Information.  

As the Customer is a municipal entity, this Agreement and its terms shall not be 
construed as confidential or as Trade Secret Confidential Information (as defined immediately 
below), or as otherwise being restricted from public dissemination; however, the Customer shall 
keep confidential any information outside of this Agreement or its terms so designated by the 
Provider if that information meets the definition of a “trade secret” in New York Freedom of 
Information Law §87(2)(d) (“Trade Secret Confidential Information”). The Customer shall 
protect such Trade Secret Confidential Information from disclosure to third parties with the same 
degree of care accorded its own confidential and proprietary information, but in any event not 
less than a commercially reasonable degree of care, and refrain from using such Trade Secret 
Confidential Information except in the negotiation and performance of this Agreement.  
Notwithstanding any other provision herein, neither Party shall be required to hold confidential 
any information that: (i) becomes publicly available other than through the receiving Party; (ii) is 
required to be disclosed by a Governmental Authority under Applicable Law or pursuant to a 
validly issued subpoena; (iii) becomes available to the receiving Party from a source which is not 
known to the receiving Party to be prohibited from disclosing such information pursuant to a 
legal, contractual or fiduciary obligation to the disclosing Party; or (iv) information which the 
receiving Party can demonstrate was legally in its possession prior to disclosure by the disclosing 
Party.  In the event that the receiving Party is requested or required by legal or regulatory 
authority to disclose any Trade Secret Confidential Information, the receiving Party shall 
promptly notify the disclosing Party of such request or requirement prior to disclosure, if 
permitted by Applicable Law, so that the disclosing Party may seek an appropriate protective 
order.  In the event that a protective order or other remedy is not obtained, the receiving Party 
agrees to furnish only that portion of the Trade Secret Confidential Information that it reasonably 
determines, in consultation with its counsel, is consistent with the scope of the subpoena or 
demand, and to exercise reasonable efforts to obtain assurance that confidential treatment will be 
accorded such Trade Secret Confidential Information. 
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14.03 Public Announcements.  

To avoid any conflicts regarding claims of solar or renewable energy use or production, 
Customer shall submit to Provider for prior written approval any public announcements, 
including without limitation, press releases, regarding the matters contemplated hereunder, the 
System or Customer’s use of solar or renewable energy, such approval not to be unreasonably 
withheld. 

14.04 Integration; Attachments.  

This Agreement, together with the Schedules and any Exhibits attached hereto, 
constitutes the entire Agreement and understanding between Provider and Customer with respect 
to the subject matter hereof and supersedes all prior agreements relating to the subject matter 
hereof. 

14.05 Industry Standards.   

Except as otherwise set forth herein, for the purpose of this Agreement accepted 
standards of performance within the solar photovoltaic power generation industry in the relevant 
market shall be the measure of whether a Party’s performance is reasonable and timely. Unless 
expressly defined herein, words having well-known technical or trade meanings shall be so 
construed. 

14.06 Amendments.   

This Agreement may only be amended, modified or supplemented by an instrument in 
writing executed by duly authorized representatives of Provider and Customer. 

14.07 Waiver.   

No waiver of any provision of this Agreement shall be effective unless set forth in 
writing signed by the Party granting such waiver, and any such waiver shall be effective only to 
the extent it is set forth in such writing.  The failure of Provider or Customer to enforce any of 
the provisions of this Agreement, or the waiver thereof, shall not be construed as a general 
waiver or relinquishment on its part of any such provision in any other instance, or of any other 
provision in any instance.  No single or partial exercise of any right under this Agreement shall 
preclude any other or further exercise thereof or the exercise of any other right; and no waiver of 
any breach of or default under any provision of this Agreement shall constitute or be construed 
as a waiver of any subsequent breach of or default under that or any other provision of this 
Agreement. 

14.08 Cumulative Remedies.   

Except as set forth herein, any right or remedy of Provider or Customer shall be 
cumulative and without prejudice to any other right or remedy, whether contained herein or not.  
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14.09 Survival.  

The obligations hereunder that, by their sense and context, are intended to survive 
termination of this Agreement shall survive the expiration or termination of this Agreement to 
the extent necessary to give them full effect. 

14.10 Governing Law; Jurisdiction; Forum.  

This Agreement shall be governed by and construed in accordance with the domestic 
laws of the State of New York without reference to any choice of law principles.  Any legal 
action or proceeding with respect to or arising out of this Agreement shall be brought in or 
removed to the courts of the State of New York and of the United States of America in and for 
the State of New York, located in the County of Westchester.  By execution and delivery of this 
Agreement, Provider and Customer accept, generally and unconditionally, the jurisdiction of the 
aforesaid courts.  Provider and Customer hereby waive any right to stay or dismiss any action or 
proceeding under or in connection with this Agreement brought before the foregoing courts on 
the basis of forum non-conveniens. 

14.11 Waiver of Jury Trial.  

TO THE EXTENT ENFORCEABLE UNDER APPLICABLE LAW, EACH PARTY 
HEREBY KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY WAIVES ANY 
RIGHTS THEY MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION 
BASED HEREON, OR ARISING OUT OF, UNDER, OR IN CONNECTION WITH, THIS 
AGREEMENT OR ANY COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS 
(WHETHER VERBAL OR WRITTEN), OR ACTIONS OF EITHER PARTY RELATED TO 
THIS AGREEMENT.  THIS PROVISION IS A MATERIAL INDUCEMENT FOR THE 
PROVIDER TO ENTER INTO THIS AGREEMENT. 

14.12 Severability.   

Any term, covenant or condition in this Agreement that to any extent is invalid or 
unenforceable in any respect in any jurisdiction shall, as to such jurisdiction, be ineffective and 
severable from the rest of this Agreement to the extent of such invalidity or prohibition, without 
impairing or affecting in any way the validity of any other provision of this Agreement, or of 
such provision in other jurisdictions.  The Parties shall use good faith efforts to replace any 
provision that is ineffective by operation of this Section with an effective provision that as 
closely as possible corresponds to the spirit and purpose of such ineffective provision. 

14.13 Headings.  

The headings in this Agreement are solely for convenience and ease of reference and 
shall have no effect in interpreting the meaning of any provision of this Agreement. 

14.14 Relation of the Parties.   

The relationship between Provider and Customer shall not be that of partners, agents or 
joint venturers for one another, and nothing contained in this Agreement shall be deemed to 
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constitute a partnership or agency agreement between them for any purposes, including federal 
income tax purposes.  Provider and Customer, in performing any of their obligations hereunder, 
shall be independent contractors or independent parties and shall discharge their contractual 
obligations at their own risk.  

14.15 No Third-Party Beneficiaries.    

This Agreement is solely for the benefit of the Parties and their respective permitted 
successors and permitted assigns, and this Agreement shall not otherwise be deemed to confer 
upon or give to any other third party any remedy, claim, liability, reimbursement, cause of action 
or other right. 

14.16 Counterparts.  

This Agreement may be executed in two or more counterparts, each of which shall be 
deemed an original, but all of which constitute but one Agreement.  Any counterpart may be 
delivered by facsimile transmission or by electronic communication in portable document format 
(.pdf) or tagged image format (.tif), and the Parties agree that their electronically transmitted 
signatures shall have the same effect as manually transmitted signatures. 

14.17 No Public Utility.  

Neither Party shall assert that Provider is an electric utility or public service company or 
similar entity that has a duty to provide service, is subject to rate regulation, or is otherwise 
subject to regulation by any Governmental Authority as a result of Provider’s obligations or 
performance under this Agreement.  If at any time as a result of any Change in Law, Provider 
would be subject to regulation as an electric utility or public service company (or its equivalent) 
by any Governmental Authority by virtue of this Agreement, Customer will use its best efforts to 
restructure this Agreement so that Provider will not be subject to such regulation (while 
preserving for both Parties the substantive economic benefits conferred hereunder). 

14.18 No Recourse to Affiliates.  

This Agreement is solely and exclusively between the Parties, and any obligations 
created herein on the part of either Party shall be the obligations solely of such Party.  No Party 
shall have recourse to any parent, subsidiary, partner, member, affiliate, lender, director, officer 
or employee of the other Party for performance or non-performance of any obligation hereunder, 
unless such obligations were assumed in writing by the Person against whom recourse is sought. 

14.19 Notices.  

Unless otherwise provided in this Agreement, all notices and communications concerning 
this Agreement shall be in writing and addressed to the other Party as follows:  

If to Provider:  

DG New York Solar, LLC 
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If to Customer: 

[insert name, address, email, fax, phone, contact person] 
 

With a copy to: 
 
   
 
And an additional copy to: 
 

[insert name of corp. counsel, address, email, fax, phone, contact person] 
 

 
or at such other address as may be designated in writing to the other Party.  If requested by 
Provider, Customer agrees to provide any Financing Party with copies of al notices and 
communications provided to Provider hereunder.  Unless otherwise provided herein, any notice 
provided for in this Agreement shall be hand-delivered, or sent by (a) registered or certified U.S. 
Mail, postage prepaid, (b) commercial overnight delivery service, or (c) facsimile or email 
attachment, and shall be deemed delivered to the addressee or its office when received at the 
address for notice specified above when hand-delivered, or upon confirmation of sending when 
sent by facsimile or email (if sent during normal business hours or the next Business Day if sent 
at any other time), on the Business Day after being sent when sent by overnight delivery service 
(Saturdays, Sundays and legal holidays excluded), or five (5) Business Days after deposit in the 
mail when sent by U.S. Mail.  Customer shall deliver to any Financing Party, concurrently with 
delivery thereof to Provider, a copy of each notice of default given by Customer under this 
Agreement, inclusive of a reasonable description of Provider Default, and no such notice shall be 
effective absent delivery to the Financing Party.  Customer shall not mutually agree with 
Provider to terminate this Agreement without the written consent of the Financing Party. 

14.20 Incorporation of Addenda.  

Each Party hereby stipulates and agrees that such Party intends that each of the Schedules 
to this Agreement be expressly incorporated into, and form an integral part of, this Agreement. 

14.21 Piggybacking.  

This Agreement is hereby made available for use on the same terms and conditions 
(excepting System-specific terms and conditions of Schedule 1 (Description of the 
Property(ies)), Schedule 2 (Site Plan(s) and System(s)), Schedule 3 (kWh Rate), and Schedule 4 
(Early Termination Fee Component), each of which are to be negotiated on an individual basis) 
by any municipal corporation in Westchester County, New York under N.Y. General Municipal 
Law § 103(16). 

 [Signature pages follow.] 



 

 
 SIGNATURE PAGE TO MASTER SOLAR POWER SERVICES AGREEMENT  
   

IN WITNESS WHEREOF intending to be legally bound hereby, the Parties have 
executed this Solar Power Services Agreement as of the Effective Date. 

 
__________________________ 
a ______________________ 
 
By:  _________________________________ 
Its:  _________________________________ 
 
 
 
 
[_____________] 
a [state/commonwealth] [________] [corporation] 
 
 
 
By:  _________________________________ 
Its:  _________________________________ 
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Schedule 1 
DESCRIPTION OF SITES 

The Properties are located at ____________________________. 

 

[Attach legal description of each Site from property deeds, or photos of the buildings sufficient 
to identify each Site] 



 

 

Schedule 2  
SITE PLANS AND SYSTEMS 

Site Plan: 

[Attach preliminary drawings of Engineer’s approved Site Plans for grid-connected, [ground-
mount] [rooftop] solar electric PV systems.  As-built drawings to be provided upon completion 
and Commercial Operation Dates, and amended to this Schedule, in accordance with Section 
4.01.] 

System: 

Solar System Size: __________________kW(dc) 

Estimated Year 1 Production:  __________________kW(dc) 

Estimated Annual Degradation: __________________% 

Estimated Commercial Operation Date: TBD; depending upon interconnection 
application, incentives and permitting 

Module: ______ [insert number to be installed] 
of _______ watt ____________ [mfr 
name and model number] solar 
module or equivalent 

Inverter: ______ [insert number to be installed] 
of ____________ [mfr name and 
model number] 

Structure: __________ [describe: [roof-top] 
[ground] mounted installed on ____] 

Warranty: ___ year power warranty including 
minimum annual production amount. 

System Includes:  System components include: Solar 
panels, support system, inverter 
system, wire kits, and data monitoring 
system.  Design including: site visits, 
system drawings, engineering review 
and stamps (not including building 
structural review, if required). System 
commissioning. Support for 
interconnection application and 
permitting.  

[EXPAND AS NECESSARY TO DESCRIBE MULTIPLE SYSTEMS] 



 

 

Schedule 3  
kWh RATE   

Schedule 3(a) 

System Title and Description 

 

The kWh Rate with respect to this System shall be in accordance with the following schedule: 

Year 
PPA Rate 
($/kWh) 

 
1  
2  
3  
4  
5  
6  
7  
8  
9  
10  
11  
12  
13  
14  
15  
16  
17  
18  
19  
20  
21  
22  
23  
24  
25  

 



 

Schedule 4- page 1 

Schedule 4 
EARLY TERMINATION FEE COMPONENT 

The Early Termination Fee with respect to a System under the Agreement shall include a lump 
sum payment calculated in accordance with the following schedule. 

 
Early Termination 

Occurs in Year: 
ETF Component Payment 

1  
2  
3  
4  
5  
6  
7  
8  
9  
10  
11  
12  
13  
14  
15  
16  
17  
18  
19  
20  
21  
22  
23  
24  

25 or after  
_________________________________________ 



 

 

Schedule 6 
NYSERDA ADDENDUM 

[Attach NYSERDA Addendum] 



 

 

Schedule 7 
LOCAL ELECTRIC UTILITY ADDENDUM 

[]1 

 

                                                 
1 NTD: This addendum assumes that the universe of potential customers are not all served by a single Local Electric 
Utility. To the extent the universe of potential customers are all served by the same Local Electric Utility, then the 
items in this Addendum should be incorporated into the Agreement.] 


	Article I.  DEFINITIONS.
	1.01 Definitions.

	Article II.  DELIVERY OF SOLAR SERVICES.
	2.01 Purchase Requirement.
	2.02 NYSERDA Incentives.
	(a) Provider shall apply for and obtain a NYSERDA Incentive for each System.
	(b) For each System that receives a NYSERDA Incentive, Customer and Provider shall promptly execute, and comply with the provisions and requirements set forth in, Schedule 6 (NYSERDA Addendum). Once executed, such NYSERDA Addendum shall be deemed inco...
	(c) As a condition precedent to Customer’s obligations under Section 2.02(b) of this Agreement, Provider shall set forth, in the applicable Schedule 2 (Site Plan(s) and System(s)), a description of the applicable NYSERDA Incentive tier and the manner ...


	Article III.  PRICE AND PAYMENT.
	3.01 Consideration
	(a) No capital funds for the System are available from Customer and only obligation of Customer in connection with this Agreement and the System shall be the [monthly][quarterly] payments for electricity produced by the Project as set forth herein.
	(b) Customer shall pay Provider monthly, in arrears (the “Solar Services Payment”), for the Solar Services delivered to Customer from each System during the preceding month.  For any such Monthly Period, the Solar Services Payment shall be equal to th...
	(c) Executory Clause.  This Agreement shall be deemed executory only to the extent of the monies appropriated and available for the purpose of the Agreement, and no liability on account therefor shall be incurred beyond the amount of such monies.  It ...

	3.02 Method of Payment
	3.03 Payment Disputes
	3.04 Change in Law
	(a) [The following alternatives are for discussion]
	(b) Changes By Customer. Subject to Section 3.04(a), if there is any Change in Law that: (1) is enacted by, at the request of, or on behalf of Customer, or a Governmental Authority directly controlling, or controlled by, Customer; (2) is enacted or be...
	(c) Review Period. Upon Customer’s receipt of Change in Law Notice submitted pursuant to Sections 3.04(a) or 3.04(b), Customer shall, thereafter, have a period of thirty (30) calendar days (the “Review Period”) to review the Change in Law Notice and, ...
	(d) Subsequent Readjustment. If the Customer becomes aware of a subsequent Change in Law which reverses or diminishes the effect of a Change in Law which has led to a Rate Adjustment coming into effect, the Customer shall notify Provider and the Rate ...


	Article IV.  SITE LICENSE AND ACCESS RIGHTS
	4.01 Site License and Related Rights.
	(a) License.  Customer has the unrestricted right and authority to grant, and hereby grants to Provider, and Provider hereby accepts from Customer in accordance with the terms hereof a non-exclusive license (the “Site License”) over those portions of ...
	(i) The right to develop, erect, construct, install, replace, repair, relocate, remove, maintain, operate, and use, from time to time, the Systems, underground and above-ground electrical transmission and communications lines related to the operation ...
	(ii) The non-exclusive right of pedestrian and vehicular ingress, egress, and access over and across each of the Sites.

	(b) Use of Rights.  Provider shall utilize the rights granted hereunder in a manner that minimizes inconvenience to and interference with the use of the Properties by Customer, Customer’s employees, agents, guests and invitees, tenants, licensees or o...

	4.02 Subcontractors
	(a) Without limiting Provider’s liability or obligations under this Agreement, Provider may engage subcontractors to meet any obligation under this Agreement. Any subcontractors engaged by Provider to perform any portion of the obligations described i...
	(b) Provider shall at all times enforce strict discipline and good order among its employees and subcontractors and shall not employ any unfit person or anyone not skilled in and duly licensed for the task assigned to him/her; it being understood that...
	(c) Provider’s and its subcontractors’ employees, sub-contractors, agents and consultants will at all-times wear clear, legible identification badges while present at the Site(s).
	(d) Providers’ agents, employees, subcontractors and consultants will restrict their operations to those portions of the Site designated in the Site Plan or otherwise directed by Customer.
	(e) Provider shall be strictly responsible for initiating and maintaining all safety precautions and programs in connection with the performance of the Provider’s obligations and the construction, installation, operation, maintenance and removal of th...

	4.03 Rent
	4.04 Removal of Systems
	4.05 Third Party Consents/Recording
	4.06 Site Controls

	Article V.  CONSTRUCTION AND OPERATION.
	5.01 Design and Construction.
	(a) Provider shall cause each System to be designed, engineered, installed and constructed substantially in accordance with the terms of this Agreement and Applicable Law.  Prior to a System installation, Customer shall have the right to review and ap...
	(b) Customer consents to the construction, installation, maintenance and periodic alteration and replacement of Systems by Provider on the Properties, including without limitation solar panels, mounting substrates or supports, wiring and connections, ...

	5.02 Operations
	5.03 Metering.
	5.04 Outages.
	5.05 Hazardous Materials.
	(a) Customer Hazardous Materials.  Provider shall not be responsible for any Hazardous Materials encountered at the Site, which were not introduced to the Site by Provider (“Customer Hazardous Materials”).  Customer shall indemnify and hold harmless P...
	(b) Customer Remediation.  Customer may opt to remediate, remove, treat or otherwise address the Customer Hazardous Materials that violate Applicable Law so that the Systems may be installed on the Site, or determine that it is not economically justif...
	(c) Provider Hazardous Materials.  Notwithstanding anything herein to the contrary, Customer is not responsible for any Hazardous Materials introduced to the Site by Provider (“Provider Hazardous Materials”).  Provider shall indemnify and hold harmles...

	5.06 Customer Electricity.
	5.07 Site Security.
	5.08 Connection Responsibilities/Net Metering & Utility Credits.
	(a) The System shall be interconnected with the Customer’s electrical system at each Site and utility grid connected.  The Provider will comply with the Local Electric Utility’s interconnection and Net Metering requirements.  Provider, with Customer’s...
	(b) At any time that electric production from the System is greater than Customer’s requirements at such time, Customer shall nevertheless pay Provider for all of the electricity produced by the System at the rates and in the manner provided in this A...

	5.09 Guaranteed Minimum Production.
	(a) Customer acknowledges and understands that solar power is an intermittent resource and that the output of the Systems, which is dependent on the sun and other factors, will constantly vary and that no particular amount of output from the Systems i...
	(b) The estimated annual production for the Systems for each year of the Term (the “Estimated Annual Production”) is attached as Exhibit A.
	(c) In the event Provider does not meet eight-five percent (85%) of the Estimated Annual Production, Provider shall promptly generate an as-built weather adjusted PVSyst Report for the Systems for such year, which accounts for actual weather data from...
	(d) Beginning on the third anniversary of the Commercial Operation Date of the Systems, Provider shall calculate and notify Customer in writing of any Energy Shortfall Amount (as defined below) due to Customer in the next invoice. Provider shall, with...
	(e) For each anniversary of the Commercial Operation Date beginning on the third anniversary of such date, if the actual output of the Systems for the prior three years (the “Actual System Output”) does not equal or exceed the Minimum Output Guarantee...

	5.10 Monitoring System.

	Article VI.  TITLE TO SYSTEMS.
	6.01 Title to Systems.
	6.02 Ownership of Attributes.
	6.03 Ownership of Rebates; Customer Rebate Assistance.
	6.04 Capacity & Ancillary Services.
	6.05 Risk of Loss; Exclusive Control.
	6.06 Provider Liens.
	6.07 Taxes and Assessments.
	6.08 Customer Requested Shutdown.

	Article VII.  TERM.
	7.01 Term.
	7.02 Early Termination by Provider.
	7.03 Early Termination by Customer.
	(a) Customer pays Provider or its designee the applicable Early Termination Fee as of the Early Termination Date, including all costs (including liquidated damages and penalties) required to terminate such System’s arrangements with the Local Electric...
	(b) Customer waives all claims against Provider with respect to such System or by reason of this Agreement as it applies to such System.

	7.04 Customer Purchase Option.
	(a) So long as a Customer Default shall not have occurred and be continuing, Provider grants to Customer an option to purchase the Systems (the “Purchase Option”) as of (1) the Expiration Date, (2) any Purchase Option Date, or (3) an Early Termination...
	(b) The purchase price (the “Option Price”) shall be equal to the greater of: (i) the Fair Market Value of such System, as determined pursuant to Section 7.05, or (ii) the Early Termination Fee.
	(c) If Customer elects to exercise the Purchase Option, then, not less than one hundred eighty (180) days prior to the Expiration Date or Purchase Option Date, as applicable, Customer shall provide written notice to Provider of Customer’s intent to ex...

	7.05 Determination of Fair Market Value.

	Article VIII.  REPRESENTATIONS AND WARRANTIES.
	8.01 Organization; Existence; Good Standing.
	8.02 Binding Obligation.
	8.03 No Litigation.
	8.04 Execution and Performance.
	8.05 Service Contract.
	8.06 Additional Representation of Customer.
	(a) Electric Usage.  Customer has provided to Provider complete and correct records of its electric usage at the Site for the preceding three (3) years.
	(b) Condition of Property.  Customer has provided to Provider complete and accurate records and information of the physical condition of the Property.
	(c) Financial Information.  The financial statements Customer has provided to Provider present fairly in all material respects the financial condition and results of operations of Customer.
	(d) Title.  The title to the Site is not impaired by any outstanding contract, covenant, interest, lien, or mortgage in conflict with this Agreement.  Customer has full authority to grant the Provider license to access the Property.
	(e) Customer as Governmental Entity.  If Customer is a municipality or other governmental entity then, subject to Section 3.01(c): (i) Customer represents and warrants that any failure of Customer to make payment as a result of any non-appropriation s...


	Article IX.  DEFAULT AND FORCE MAJEURE
	9.01 Provider Defaults.
	(a) Provider Default Defined.  If Provider breaches any material term of this Agreement and (i) if such breach can be cured within thirty (30) days after Provider’s receipt of Customer’s notice of such breach and Provider fails to so cure, or (ii) Pro...
	(b) Customer’s Remedies.  If a Provider Default described in Section 9.01(a) has occurred and is continuing, Customer may terminate this Agreement immediately upon the expiration of the respective grace periods set forth in such provisions, and otherw...
	(c) Actions to Prevent Injury.  If any Provider Default creates an imminent risk of damage or injury to any Person or any Person’s property, then, in addition to any other right or remedy that Customer may have, Customer may (but shall not be obligate...

	9.02 Customer Defaults.
	(a)  Customer Default Defined.  The following events shall be defaults with respect to Customer (each, a “Customer Default”):
	(i) Customer fails to pay Provider any undisputed amount due Provider under this Agreement within ten (10) Business Days from receipt of notice from Provider of such past due amount;
	(ii) Customer breaches any material term of this Agreement if (A) such breach can be cured within thirty (30) days after Customer’s receipt of Provider’s notice of such breach and Customer fails to so cure, or (B) Customer otherwise fails to commence ...
	(iii) (A) Customer admits in writing its inability to pay its debts generally as they become due; (B) Customer files a petition or answer seeking reorganization or arrangement under the federal bankruptcy laws or any other applicable law or statute of...

	(b) Provider’s Remedies.  If a Customer Default described in Section 9.02(a) has occurred and is continuing, then in addition to (and not in lieu of) any other remedy Provider may have in law or equity, Provider may: (i) require Customer to pay to Pro...
	(c) Actions to Prevent Injury.  If any Customer Default creates an imminent risk of damage or injury to any Person or any Person’s property, then in any such case, in addition to any other right or remedy that Provider may have, Provider may (but shal...

	9.03 Force Majeure.
	9.04 LIMITATION ON LIABILITY.

	Article X.  DISPUTE RESOLUTION.
	10.01 Resolution by Parties.

	Article XI.  INSURANCE, CASUALTY AND CONDEMNATION.
	11.01 Provider’s Insurance.

	Article XII.  ASSIGNMENT.
	12.01 Generally.
	12.02 Assignment by Customer.
	12.03 Assignment by Provider.
	12.04 Financing Accommodations.
	(a) Assignment to Financing Party. Provider may mortgage, pledge, grant security interests, assign, or otherwise encumber its interests in this Agreement to any persons providing financing for the System.  Customer acknowledges that Provider may obtai...
	(i) Consent to Collateral Assignment.  Customer hereby consents to both of the sale of the System to a Financing Party and the collateral assignment to the Financing Party of the Provider’s right, title and interest in and to this Agreement.
	(ii) Rights of Financing Party.  Notwithstanding any contrary term of this Agreement:
	(A) Step-In Rights. The Financing Party, as owner of the System, or as collateral assignee of this Agreement, shall be entitled to exercise, in the place and stead of Provider, any and all rights and remedies of Provider under this Agreement in accord...
	(B) Opportunity to Cure Default. The Financing Party shall have the right, but not the obligation, to pay all sums due under this Agreement and to perform any other act, duty or obligation required of Provider thereunder or cause to be cured any defau...
	(C) Exercise of Remedies. Upon the exercise of remedies, including any sale of the System by the Financing Party, whether by judicial proceeding or under any power of sale contained therein, or any conveyance from Provider to the Financing Party (or a...
	(D) Cure of Bankruptcy Rejection. Upon any rejection or other termination of this Agreement pursuant to any process undertaken with respect to Provider under the United States Bankruptcy Code, at the request of Financing Party made within ninety (90) ...


	12.05 Right to Cure.
	(a)  Cure Period.  Customer will not exercise any right to terminate or suspend this Agreement unless it shall have given the Financing Party prior written notice of its intent to terminate or suspend this Agreement, as required by this Agreement, spe...
	(b) Continuation of Agreement. If the Financing Party or its assignee (including any purchaser or transferee), pursuant to an exercise of remedies by the Financing Party, shall acquire title to or control of Provider’s assets and shall, within the tim...
	(c) Financing Party a Third Party Beneficiary. Customer agrees and acknowledges that Financing Party is a third party beneficiary of the provisions of this Section 12.04.
	(d) Entry to Consent to Assignment. Customer agrees to (i) execute any consents to assignment or acknowledgements and (ii) provide such opinions of counsel as may be reasonably requested by Provider and/or Financing Party in connection with such finan...
	12.06 Segregation of Sites.

	Article XIII.  INDEMNIFICATION.
	13.01 Indemnification by Provider.
	13.02 Survival of Provisions.

	Article XIV.  MISCELLANEOUS.
	14.01 Additional Documents.
	14.02 Confidentiality Obligations; Designation of Confidential Information.
	14.03 Public Announcements.
	14.04 Integration; Attachments.
	14.05 Industry Standards.
	14.06 Amendments.
	14.07 Waiver.
	14.08 Cumulative Remedies.
	14.09 Survival.
	14.10 Governing Law; Jurisdiction; Forum.
	14.11 Waiver of Jury Trial.
	14.12 Severability.
	14.13 Headings.
	14.14 Relation of the Parties.
	14.15 No Third-Party Beneficiaries.
	14.16 Counterparts.
	14.17 No Public Utility.
	14.18 No Recourse to Affiliates.
	14.19 Notices.
	14.20 Incorporation of Addenda.
	14.21 Piggybacking.


